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SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 
 
Purpose 

1. This supplementary Memorandum has been prepared by the Scottish Executive to 
accompany the Criminal Proceedings etc. (Reform) (Scotland) Bill following Stage 2 
consideration of that Bill, which concluded on 22 November 2006.  It has been produced in 
accordance with Rule 9.7.10 of the Parliament’s Standing Orders to assist consideration by the 
Subordinate Legislation Committee in accordance with Rule 9.7.9. 

2. It explains changes to the powers to make subordinate legislation under the Criminal 
Proceedings etc. (Reform) (Scotland) Bill made as a consequence of amendments at Stage 2 
where these add new powers to make subordinate legislation or substantially alter powers which 
were already in the Bill. It describes the persons upon whom these powers are conferred, the 
form in which the powers are to be exercised, the Parliamentary procedure to which the powers 
are to be subject and, in respect of new powers, why it is considered necessary to delegate the 
powers.  It does not form part of the Bill and has not been endorsed by the Parliament. This 
supplementary Memorandum should be read in conjunction with the original Memorandum. 

3. References to “the 1995 Act” in this Memorandum relate to the Criminal Procedure 
(Scotland) Act 1995 (c.46). 

FURTHER AND AMENDED DELEGATED POWERS 

Section 7A – Power to make provision in relation to various forms of electronic 
documentation, storage and communication 

Section 7A(2) of the Bill 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

4. Section 7A(2) of the Bill has been amended to make clear that the order-making power 
given to the Scottish Ministers therein (allowing further provision to be made for using and 
keeping electronic complaints, documents and communications) includes the power to make 
further provision allowing requirements as to the formality and validity of documents to be 
satisfied by electronic means.  This makes clear that the order-making power extends to making 
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provision in relation to the authentication of all documents and records (not just those in 
electronic form) and the information contained in documents and records.  This reflects the fact 
that provisions made under this power may need to apply to hard copies of a document, not just 
the electronic version. 

5. Definitions of “electronic complaint” and “electronic communication” were inserted into 
the 1995 Act but, as introduced, the Bill did not apply those definitions to the order-making 
power in section 7(2) of the Bill. The Bill has been amended at stage 2 to ensure that the 
definitions provided in new section 308A of the 1995 Act apply to the order-making power that 
now appears in section 7A of the Bill as amended. 

Section 29A – Power to prescribe the form of warrant granted for apprehension of accused 
for failure to appear. 

6. Section 29A of the Bill was inserted by amendment at stage 2, and itself inserts a new 
section 102A into the 1995 Act. 

New section 102A(8) of the 1995 Act 

Power conferred on:  the High Court  
Power exercisable by: Act of Adjournal 
Parliamentary procedure: None 

Provision 

7. New section 102A of the 1995 Act makes provision about failure of an accused to appear 
at a diet of proceedings on indictment. Section 102A(2) provides that, in proceedings on 
indictment, where an accused person fails to appear at a diet of which s/he has been given due 
notice (apart from a diet which s/he is not required to attend) the court may grant a warrant to 
apprehend the accused.  Section 102A(8) provides that warrants issued under section 102A shall 
be in such form as prescribed by Act of Adjournal or shall be as close to that form as possible. 

Reason for taking power 

8. This power relates to the form that court documents will take.  Such matters are generally 
dealt with by Act of Adjournal. The circumstances in which the warrant may be issued are set 
out within the primary legislation. Detailed matters relating to court procedure, such as the 
content of court forms, are generally not considered appropriate to be included in primary 
legislation. Use of the Act of Adjournal ensures consistency of practice and also allows the rules 
to be changed if necessary to ensure that they are relevant, up to date and allow the substantive 
law of criminal procedure to operate effectively.  

Choice of procedure 

9. The form of the warrant issued by the court in this regard is a procedural and 
administrative matter. It can appropriately be dealt with by the High Court of Justiciary by Act of 
Adjournal rather than being subject to any Parliamentary procedure (see also section 305 of the 
1995 Act which makes provision for the Act of Adjournal generally). 
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Section 29C – Power to prescribe the form of written execution that may be used to 
evidence notice of an order to participate in an identification parade or other identification 
procedure 

10. Section 29C of the Bill was inserted by amendment at stage 2, and itself inserts a new 
section 267B into the 1995 Act. 

New section 267B(6)(a) of the 1995 Act 

Power conferred on:  the High Court 
Power exercisable by: Act of Adjournal 
Parliamentary procedure:  None 

Provision 

11. New section 29C, which inserts new section 267B into the 1995 Act, allows the 
prosecutor, in both summary and solemn cases, to apply to the court for an order requiring the 
accused to participate in an identification parade or other identification procedure.  New section 
267B(6) provides that a written execution signed by the clerk of court, which is produced in 
court, will be sufficient evidence of the fact that the clerk effected notice of such an order on the 
accused.  Section 267B(6)(a) provides that that written execution shall be in such form as 
prescribed by Act of Adjournal or shall be as close to that form as possible. 

Reason for taking power 

12. This power relates to the form that court documents will take.  Such matters are generally 
dealt with by Act of Adjournal. The circumstances in which the written execution may be relied 
upon are set out within the primary legislation. Detailed matters relating to court procedure, such 
as the content of court forms, are generally not considered appropriate to be included in primary 
legislation. Use of the Act of Adjournal ensures consistency of practice and also allows the rules 
to be changed if necessary to ensure that they are relevant, up to date and allow the substantive 
law of criminal procedure to operate effectively.  

Choice of procedure 

13. The form of the written execution issued by the court in this regard is a procedural and 
administrative matter. It can appropriately be dealt with by the High Court of Justiciary by Act of 
Adjournal rather than being subject to any Parliamentary procedure (see also section 305 of the 
1995 Act which makes provision for the Act of Adjournal generally). 

Section 31A – Power to prescribe the form of written execution that may be used to 
evidence service of bills of suspension, advocation and petitions to the nobile officium 

14. Section 31A of the Bill was inserted by amendment at stage 2, and itself inserts a new 
section 298A into the 1995 Act. 
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New section 298A(7)(a) of the Criminal Procedure (Scotland) Act 1995 

Power conferred on:  the High Court 
Power exercisable by: Act of Adjournal 
Parliamentary procedure:  None 

Provision 

15. Section 298A sets out the methods of intimation and service that will in future be 
competent for bills of suspension, and advocation (forms of criminal appeal); petitions to the 
nobile officium (a form of appeal to the High Court which may be used where no other remedy 
is available to the appellant); and any orders of the High Court relating to such bills or petitions.  
Section 298A(7)(a) provides that service of these applications can be evidenced by production of 
a written execution signed by the person who effected service, in the form prescribed by Act of 
Adjournal or as nearly as may be in such form. 

Reason for taking power 

16. This power relates to the form that court documents will take.  Such matters are generally 
dealt with by Act of Adjournal. The circumstances in which the written execution may be used 
as evidence of service are set out within the primary legislation. Detailed matters relating to 
court procedure, such as the content of court forms, are generally not considered appropriate to 
be included in primary legislation. Use of the Act of Adjournal ensures consistency of practice 
and also allows the rules to be changed if necessary to ensure that they are relevant, up to date 
and allow the substantive law of criminal procedure to operate effectively.  

Choice of procedure 

17. The precise form of the written execution is a procedural and administrative matter.  It 
can appropriately be dealt with by the High Court of Justiciary by Act of Adjournal rather than 
being subject to any Parliamentary procedure (see also section 305 of the 1995 Act which makes 
provision for the Act of Adjournal generally). 

Section 36A – Power to amend the specification of a maximum fine in a relevant penalty 
provision 

New section 36A(3) of the Bill 

18. Section 36A of the Bill was inserted by amendment at stage 2, and makes provision in 
relation to maximum fine levels. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

19. Section 36A(1) (read with the definitions provided in sections 36A(6) and (7)) provides 
that the maximum fine that may be imposed on a person following summary conviction of a 
“triable either way” offence for which the current maximum is referred to as level 5 on the 
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standard scale shall in future be the statutory maximum. Section 36(2) provides that the statutes 
and subordinate legislation which create the affected offences are to be read subject to the 
amended maximum financial penalty (i.e. the reference to “level 5” as the maximum fine 
imposable on summary conviction in a “triable either way” offence is to be read as a reference to 
“the statutory maximum”). 

20. Section 36A(3) allows the Scottish Ministers, by order, to make textual amendment to the  
maximum level of fine specified in the statutory offences to which subsections (1) and (2) apply. 
This will, in due course, allow textual amendment of the relevant statutes to take place, avoiding 
ongoing reliance on the general amendment. 

Reason for taking power 

21. The power in subsection (3) does not extend what is done in subsections (1) and (2).  It 
simply provides a power to textually amend individual offence provisions that are covered by the 
general provision in subsection (2).  Its use will avoid ongoing reliance on the general 
amendment and will tidy the statute book. 

Choice of procedure 

22. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament. The negative resolution procedure is considered appropriate in view of the technical 
nature of the power.  The exercise of the power will not alter the new maximum fine level that 
will apply by virtue of subsections (1) and (2). 

Section 36A – Power to amend the specification of a maximum fine in a relevant power  

New section 36A(5) of the Bill 

23. Section 36A of the Bill was inserted by amendment at stage 2, and makes provision in 
relation to maximum fine levels. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

24. Sections 36A(1) and (2) operate so as to increase the maximum fine level that appears in 
certain enactments and instruments made before the passing of this Bill; however, those sections 
do not affect statutory provisions which grant powers to specify maximum fine levels by 
subordinate legislation.  Section 36A(4) provides that any reference in a ‘relevant power’ which 
expresses the maximum level of fine that may be imposed on summary conviction for a “triable 
either way” offence as level 5 on the standard scale is to be read in future as a reference to the 
statutory maximum.  ‘Relevant power’ is defined in section 36A(7).  Section 36A(5) provides 
Scottish Ministers with a power, by order, to amend the specification of the maximum fine level 
in a relevant power so as to increase the maximum to the statutory maximum.   
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Reason for taking power 

25. Taking this power means that, in due course, textual amendment of relevant powers can 
take place, ensuring that those powers make clear, on the face of the amended legislation, the 
level of penalty that may be set in any offence created under them.  This avoids ongoing reliance 
on the general amendment and will tidy the statute book.   

Choice of procedure 

26. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament. The negative resolution procedure is considered appropriate given that the extent of 
the power is clearly limited.  It is essentially consequential on the provisions of section 36A(4), 
and does not extend the effect of that section. 

Section 39(1)(f) – Power to make provision for fixed penalty discounts 

New section 302(7A) of the Criminal Procedure (Scotland) Act 1995 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament  

27. Section 39(1)(f) of the Bill as introduced added a new section 302(7A) to the 1995 Act, 
which would have given Scottish Ministers the power to make provision for discounts to be 
applied to the payment of fixed penalties (sometimes known as “fiscal fines”).  That power 
would have included the power to fix the amount of any discount, and regulate the circumstances 
in which the discount was to be applied. 

28. Consideration of this provision by the Justice 1 Committee at stage 1 led Ministers to 
reconsider their position.  An amendment was made to the Bill at stage 2 removing section 
39(1)(f) and (g) and, as a consequence, the power proposed in section 302(7A). 

Section 43 – Power to make detailed provision relating to the seizure of vehicles 

New section 226D(10) of the Criminal Procedure (Scotland) Act 1995 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament  

29. Section 226D(10) of the 1995 Act (as inserted by section 43 of the Bill) allows Scottish 
Ministers to make regulations in connection with the power of FEOs to direct that a motor 
vehicle belonging to an individual in default of their fine payments be immobilised or 
impounded.  Subsection (11) gives examples of what such regulations may include. 

30. The Bill has been amended at stage 2 to add a new paragraph to section 226D(11), which 
provides that regulations made under section 226D(10) may make provision as to the payment of 
fees, charges or other costs in relation to the seizure, storage, release from seizure or disposal of 
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a vehicle seized under section 226D.  This change has been made to ensure that the power 
provided in section 226D(10) covers those matters. 

Section 43A – Power to make provision in Scotland implementing UK obligations created 
by or arising from the EU Framework Decision on mutual recognition of financial penalties 

New section 43A(1) of the Bill 

31. Section 43A of the Bill was inserted by amendment at stage 2, and makes provision in 
relation to the implementation of the Council Framework Decision 2005/214/JHA of 24 
February 2005 on the application of the principle of mutual recognition to financial penalties. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative  

Provision 

32. Section 43A(1) entitles Scottish Ministers to make provision, by means of an order 
subject to the affirmative procedure, implementing any obligations created by or arising under 
the Framework Decision (so far as they have effect in or as regards Scotland).  The purpose of 
Council Framework Decision 2005/214/JHA of 24 February 2005 is to allow financial penalties 
imposed in criminal proceedings to be transferred to other EU states for enforcement – 
improving the enforceability of fines across the EU.  Ministers advised the Justice Committees 
and the Subordinate Legislation Committee of their intention to make provision on this matter at 
stage 2 of the Bill in a letter dated 7 September 2006. 

33. Further detail as to the purpose and extent of this power is provided in sections 43A(2) to 
43A(5).  Subsection (2) states that the provision may confer powers on Scottish Ministers and on 
other persons. Subsections (3) and (4) state what the provision must relate to and may not relate 
to respectively. Subsection (5) states that the expressions used in subsections (3) and (4) must be 
construed in accordance with the Framework Decision.  

Reason for taking power 

34. The power is being taken to allow implementation of the Framework Decision to be taken 
forward as quickly as possible once a UK-wide approach has been developed on a number of the 
provisions in the Framework decision.  This will ensure that it can be effectively implemented, 
whilst also ensuring that the Parliament retains the right to consider and debate matters relating 
to fines enforcement policy as it applies to Scotland. 

Choice of procedure 

35. Notwithstanding the detail and limitations set on the power in sections 43A(2) to (5) the 
power is still fairly broad in nature – the affirmative procedure is therefore considered to be 
appropriate.  In other cases where powers have been taken to implement European Framework 
Decisions by order (e.g. section 96 of the Serious Organised Crime and Police Act 2005, which 
allowed Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution in the 
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European Union of orders freezing property or evidence to be implemented by order) that order 
has been subject to the affirmative procedure. 

Section 51(4) – Power to repeal provisions of the District Courts (Scotland) Act 1975 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament  

36. Section 51(4) of the Bill as introduced provided that the Scottish Ministers may (by order 
subject to the negative procedure) repeal any or all of the provisions of the District Courts 
(Scotland) Act 1975.  The 1975 Act contains provisions on district courts and justices and clerks 
of the peace. 

37. Section 51(4) was amended at stage 2 in order to clarify the purpose of this power.  The 
amendment made clear that the power in section 51(4) is to be used in connection with the 
disestablishment of district courts. 

Section 51(5) – Power to apply enactments relating to JP courts to remaining district courts 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament  

38. Section 51(5) of the Bill as introduced provided that the Scottish Ministers may (by order 
subject to the negative procedure) apply any provision of the Criminal Procedure (Scotland) Act 
1995 or any other enactment which refers to JP courts to any remaining district courts.   

39. Section 51(5) was amended at stage 2 in order to clarify the purpose of this power.  The 
amendment made clear that the power in section 51(5) is to be used to facilitate the operation of 
any remaining district courts. 

Section 54(7) – Power to specify the date on which the current appointment of justices of 
the peace ceases to have effect 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament  

40. Section 54(7) provides that Scottish Ministers may specify the date on which JPs’ current 
appointments will cease. All current JPs will have their existing appointments terminated under 
this provision. There is a presumption that full JPs who have recently sat on the bench will then 
be appointed for a five year term as a JP (which would commence on the same day as the 
termination of their existing appointment) if they accept terms of appointment relating to 
training, appraisal and making themselves available to meet the business needs of the area. 
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41. Section 54(7) was amended at stage 2.  The effect of the amendment is to put it beyond 
doubt that the day referred to in section 54(7)(b) is the same as the day which is referred to in 
section 54(7)(a).  For those JPs who are appointed under the new system, therefore, their new 
appointments will start on the same day that their old appointments cease.  This ensures that 
there will be no period of time during which there are no people in Scotland who hold an 
appointment as a JP. 

Section 56(1) – Power to make provision for training and appraisal of justices of the peace 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament  

42. Section 56(1) allows Scottish Ministers to make provision by order relating to the training 
arrangements for JPs and the appraisal of JPs. Under section 56(2) such an order may confer 
functions upon the Lord President, and any such order may not be made without the Lord 
President’s prior approval of the provision contained in the order. 

43. Section 56(1) was amended at stage 2 to ensure that any order which is made under that 
section can apply to people who are undergoing induction training prior to their appointment as a 
JP.  That amendment was considered necessary because the Executive is of the view that people 
should only be appointed as JPs after the successful completion of induction training, rather than 
before they start their induction training. 

Section 61(12) – power to specify the date on which the current appointment of stipendiary 
magistrates ceases to have effect 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament  

44. Section 61(12) provides that Scottish Ministers may specify the date on which stipendiary 
magistrates’ current appointments will cease. All current stipendiary magistrates will have their 
existing appointments terminated under this provision. There is a presumption that stipendiary 
magistrates will then be appointed again, but on different terms.  For example, they will be 
appointed to a new commission area (their sheriffdom, rather than their local authority area) and 
they will be appointed by Scottish Ministers rather than local authorities. 

45. Section 61(12) was amended at stage 2.  The effect of the amendment is to put it beyond 
doubt that the day referred to in section 61(12)(b) is the same as the day which is referred to in 
section 61(12)(a).  For those stipendiary magistrates who are appointed under the new system, 
therefore, their new appointments will start on the same day that their old appointments cease. 
This ensures that there will be no period of time during which there are no people in Scotland 
who hold an appointment as a stipendiary magistrate. 
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